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From Fisher to Poacher: Public Right and
Private Property in the Salmon Fisheries
of the River Nore in the
Nineteenth Century

[
MARILYN SILVERMAN

In 1802, the rivers of southern County Kilkenny were “celebrated for
their salmon” and the “fishing ... [was] free by custom to the
inhabitants of the shores.”? QOver the next eighty years, on the upper
waters of these rivers, the rights of private property gradually en-
croached upon and finally criminalized these rights of custom. The
process was complex—woven out of an uneven interaction of numer-
ous factors working sometimes together, sometimes in opposition.
State policy, parliamentary legislation, case law, market exigencies,
administrative priorities, and class and private interests were all rele-
vant in varying ways at different times. The process also was fueled
by the interaction of class segments that came out of the various and
often opposing interests in the salmon fisheries themselves.

In this essay, I describe the sncroachment process as it evolved
on the upper river Nore in an area called Thomastown®-a locality
comprised of landowners, mill owners, shopkeepers, tenant farmers,
and laborers.> Some members of each class, but certainly not all,
were interested in salmon fishing. Interested parties also pursued or
advocated different types of fishing. The permutations were as fol-
lows:
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Land-
. Sho)
Type of Fishing owners Millers Farmers kecpg;s Laborers
Wcir§, fixed nets x x x
Angling (rod fishing) X x x x
Cots and snap nets? x
X

There also were some from all classes who had no direct interest in

the sa%mon fisheries but who occasionally entered the fishing arena in
pursuit of other interests. Thus, classes seldom “marched into battle

- oy .
as solid phalanxes.”” Instead, alliances across classes—based on inter-

ests in fishing or a lack thereof, and based on different modes of

ﬁs}{ing-—-comprised part of the local and regional dynamic through
which the process of encroachment wound its uneven but inexorable

way in the context of a century increasingly dedicated to the rights of
private property.

The Declining Salmon Fisheries: 1800—31

A]t}}ough the right to fish was “free by custom,” for generations the
fishing itself had not been free from legislative controls. It is impor-
tant to ngte, though, that such controls never had been linked to the
OWFI:ICI'Shlp or occupation of any kind of property. There were acts
against destroying salmon fry,® fishing in the closed season,” and
working weirs if they interfered with navigation.® Barony con;tables
supposedly enforced these laws,® but on the Nore, in 1802, salmon
fry were destroyed by mill weirs, “cots . . . fish . . . Whenéver they
Plelase” and salmon were caught “out of season, at illegal times, and
in illegal ways.” ™ As a result, the “quantity of salmon has . . ,very
much decreased within the last forty years” and “little is do.nc to
prevent the fishery from rapidly declining.” !

In .the first quarter.of the fiineteenth century, the declining salmon
fisheries had become a “géneral complaint” in the United Kingdom. 12
S.evfera:} parliamentary committees investigated, and one of them pe:s-
s1rn_xsncally concluded in 1825 that the decline would continue “more
:.apld,l,),ﬁi unless effectual measures be resorted to for their preserva-
ion.

Thfe conditions on the upper, freshwater Nore at that time were
described before one such committee by C. H. B. Clarke, a Kilkenny
ML.P. He observed that the salmon fisheries had “decreased consider-
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bly” because weirs had been erected on the inland, upper waters by
‘parties” who did not have any grant to do so.™ He allowed that
here were gaps (fish passes) in such weirs, according to law, bue
ither they were placed in inappropriate places or else “every means
taken to frighten the fish from passing through.” In short, the law
xisted, but “there are means taken to secure its evasion.” He added
hat the “proprietors of mill weirs observe the law more correctly
than those of the private weirs.”®
. Clarke’s testimony distinguished several inland interests: mill own-
rs, landed proprietors who held fishing weirs, and the gentry, like
himself, with no discernible interest in fishing but with a concern for
he law and the cost of salmon for the table.'® Shortly thereafter, in
829, “gentlemen interested in the protection of the Fishery of River
Nore” subscribed to a fund to hire a fisheries inspector,'’ who over
the next few years brought suits against those whose weirs did not
- ““comply with the Act of Parliament now in force on the subject” 8
and who, in 1831, charged several Thomastown laborers for snap net
“fishing in the closed season.'?
.- By 1831, then, all the fishing interests were distinguishable, as was
“the fact that Thomastown had both “uncommeon poachers™ as well as
“common” ones.?’ Local poaching, however, did not explain the
* decrease of salmon on the inland Nore. Instead, it is necessary to look
to the regional context—to the tidal waters and the estuary downriver
from the Thomastown area.

The Regional Context and the Uncommon Poachers

Patrick Magee, secretary of St. Peter’s Society, a fishermen’s associa-
tion in New Ross, described how “since 1809, . . . some English and
Scotchmen came over, and erected at Passage’in the estuary—
~ “Scotch weirs where the entrance to our rivers is very narrow; their
fishery became very profitable, -at the expense of . . . our tide and
fresh water . . . fishery.” 2! Earlier, in the estuary and tidal waters,

gentlemen fished in cots; . . . our harbour’s mouth was . .. fished
legally by sea fishermen with drift nets; . . . there was abundance for
all. . . . The cot fishermen had no objections to the small . . . weirs

when fished by a gentleman for . .. his house, as each weir gave
employment to one man, although they were contrary to the law, until
they commenced . . . extending them into the rivers, and . . . setting
them to tenants who fished them at all seasons.”
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. The law in all this, said Magee to an 1835 Parlamentary Inquiry
appears . . . to protect . . . fishermen from the encroachment of thé
gentlemen and weir owners; but . . . these laws remained a dead
letter for the last century; the gentlemen and magistrates who should
have enforced them, became weir owners, and in receipt of great
T“e.vjez;izsetlz‘l;;rffz'gom, allowed the fishermen . . . to dwindle away into
Meanwhile, on the inland Nore, conditions also had worsened. B
1834, a fisheries inspector no longer was hired by private subscri 'tioz
and 2 pe'tition “from the fishermen . . . on the Rivers Barrovf and
Nore:’zszgned by about 1,000 persons complainfed] of great dis-
tress. * According to Comelius Maxwell,?® a witness at the 18
In.qtnry: “Salmon are taken . . . with every description of net; B
suﬂ—nt?ts and stop-nets, which are illegal, are used on all the wéi;s.
. . . Since the net and trap became of general use, the Salmon havé
decreased at least fifty-fold.” ?® Those responsible for this were “pow-
erful and influential individuals” who had “usurped” rights of ﬁfhin
on Fhe inland Nore—a river on which “there are no private rights ofi'
ﬁshm‘g.”'Maxwell cited two “landed proprietors,” Tighe and Davis
wi_lo clailm a patent right of fishing with still-nets on their weirs; bu;
mlght_ with them is right—they have no legal claim.” % ,
Neither Magee, when referring to the tidal waters and estuary, nor
Maxwell, when describing the inland waters, saw common poac’hin
as relevant; the problem lay with the proprietors. They both alscg)
obﬁervcd that voluntary subscriptions from the gentry were too er-
ratic “‘to protect the salmon fishery, and to prosecute the weirs on the
Nore.” This failure, according to Magee, “induced us to try the onl
means left, that of forming a society.”*® This was St. Peter’s Socieq:
and “protection” meant a concerted attack on the tidal weirs. “Thosé

weirs . . . became so destructive that b
... 1830
was reduced from ab 500 t0 . e d v oy
- ; about 500 to .20 nets, when we discovered many
old Acts . . . in force against those weirs. . . . We commenced pros-

ecuting and taking them down.” ?
Magee explained how a solicitor “gave a great deal of his time
to the fishermen, gratis. ... At the last assizes of Kilkenn . he
proceeded against weirs on the river Nore.” Yet although the };’rties
plea.ded guilty, . . . the weirs are kept standing, and ﬁshing.”g0 The
Society also sent a streamn of “papers and petitions” to the Waterford
M.P. regarding “their rights as fishermen.”*" But the ineffectiveness
of su‘t_;scnp_tions, the courts, and petitions led to violent action. A
proprietor in the Waterford estuary (near Passage) had “erected a v;reir
.in. .. 1830, which proved most lucrative, and employed a great
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many hands. This weir was destroyed by a mob [in] . . . 1834, from
the interior of the country.” Again, in 1837 and 1839, cotmen tore
down “weirs that had been lately re-erected.”

Region and Class: 1832—42

Magee’s testimony suggests that a crisis in the tidal area and estuary
occurred in the mid-1830s with a breakdown of the normative con-~
straints surrounding the use of weirs or fixed nets: proprietors leased
them to tenants who fished all year round, thus depriving the cot and
drift net fishermen of their livelihoods. At about the same time, on
the inland waters, Maxwell’s testimony suggests that weirs, some
illegal, with illegal nets, had come to dominate, and potentially de-
stroy, the freshwater salmon fishery.

In this context, a regional, class-based coalition was mobilized as
St. Peter’s Society. It was formed “at 2 meeting of the fishermen of
the rivers Barrow and Nore, assembled at Ross, 1st November 1835,”
and it clearly was a cotmen’s association. The fees were very low and
the monthly meetings were “never at a public-house.” It also was
panregional: watchmen were appointed for locations all along the
river—tidal and nontidal. >

As a class-based, regional coalition, St. Peter’s Society opposed the
gentry-owned fixed nets and weirs—in the estuary, the tidal waters,
and inland. In yet another part of the wider region, along the fresh-
water portion of the river Suir, which also emptied into the Water-
ford estuary, another society was founded “for the protection of the
salmon.” ™ It was founded in “about ... 1835 or 1836” by the
gentry, although “some few humble persons contributed who fished
upon the river.” They raised £200 to appoint water bailiffs to protect
the breeding fish in winter,% they “induced the millers to give up”
their “illegal practice,” ¥ and they caused a “great many of the Scotch
weirs” in the tidal areas to be legally prostrated.®

Despite a shared opposition to the tidal weirs, this Suir coalition
differed significantly from the one along the Nore. The reason lay in
the oppositional context in which each Society functioned, and this
derived from the particular fishing conditions on the upper reaches of
each river. On the inland Nore were six “stone weirs” based on titles

granted in the sixteenth century.?® Four were in Thomastown parish
and two were a few miles south. The inland Suir had only one stone
weir. Most landed proprietors along the upper river Nore also were
weir owners; this was not the case on the Suir. As a result, the Suir
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Preservation Society was made up of all inland proprietors in coali-
tion against Scotch nets in the tidal waters and, in their own locality,
against recalcitrant millers and cotmen who fished out of season.
These were inland gentry who, in the words of one, aimed “to
protect the property of those who are proprictors of the river.” 0

Along the Nore, it was cot fishermen from both tidal and inland
localities who allied as St. Peter’s Society and who challenged both
the coastal fixed nets and the inland weirs. In this effort, they were
aided by a Society to Protect the Fisheries of the River Nore. It too
had been founded in 1835, but its members were inland proprietors
of whom only “gentlemen (not being weir-owners)” were appointed
to its Committee.* This committee immediately sent “circulars . . .
to . . . millers, requesting their co-operation” and laid charges “im-~
mediately against the proprietors of all illegal weirs.”*2 The inland
owners on the Nore thus were divided while the cotmen were united
into a regional coalition.

Water bailiffs were hired by both of the societies on the N. ore, and
by 1837, there was an impressive list of inland gentry® who had been
had up at Thomastown Petty Sessions for weir violations.* A year
later, the ear] of Carrick was again charged, and in 1840, the bailiffs
again prosecuted three local owners.*® As a result, Carrick’s weir had
to be “reconstructed” in a way “‘agreeable to the provision of the
Act”* and the brewer, Anthony Nugent—lessee of Dangan weir
owned by Sydenham Davis—had to remove an “illegality in the
queen’s gap and . . . tail-spur.”* In addition, a farmer who leased
both farm and weir in Dysart was fined because the queen’s gap was
too narrow; a second charge was dismissed after he altered the “tai]
spurs to conform” with the Act.*®

Although these prosecutions had forced weir owners to spend
money on alterations, they had little effect. For weir owners kept
“constructing fresh and illegal obstructions for the take . . . of . . .
fish”*-~a fact reflected in the prosecutions reported in early 1842.
The farmer, Cardick,"and. Niigent all were had up again.*® Prosecu-
tion costs accumnulated. In 1841, the waterkeepers wrote that a “heavy
debt has been incurred . . . which we are unable to pay.”5! This was
because convictions did not mean that costs were recovered. When
Lady Carrick appealed her second conviction, not only was her fine
lowered but she was released from paying court costs.* The reports
show, then, that the battle was unremitting. They also show that
another cross—class alliance operated at the time~-that of the bour-
geoisie and the cotmen.®® In 1840, the waterkeepers wrote to the
Kilkenny Moderator requesting that “gentlemen, particularly the Fish-
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ery Comumittee, . . . send in subscriptions to Peter Smithwick, esq.,

to enable them to prostrate” several new, illegal weirs.5* Smithwick’

was a large brewery owner in Kilkenny city. In asking for subscrip-
tions a year later, the waterkeepers described the editor of the Kil-
kenny Moderator as a “gentleman who feels an interest in the preser-
vation of the river Nore.” > The antiweir interests were linked with
the urban-based, county bourgeoisie—a fact already apparent from
 the evidence given by Maxwell, the editor of the Kilkenny Journal, to
the 1835 Parliamentary Inquiry.
That a similar alliance operated in the Thomastown area emerges
from a lengthy dispute between 1836 and 1841. An 1841 petition
“from the inhabitants of Thomastown” claimed that there had been a
“communication with the sea for the last s00 years by means of the
navigable Nore” but that, in 1836, a local proprietor, Sydenham
Davis, had built a wall across the river “thereby putting an end to
navigation.” Davis “was brought before the petty sessions and agreed
to remove the wall but later refused to do so.” Then, “in the summer
of 1838, one of the petitioners removed the wall himself at which Mr,
Davis rebuilt it stronger than before.” According to the petitioners,
they were then “advised to proceed on an act of parliament of Henry
VIIL. . . by a memorial to the sheriff of the county.” 5 They did this,
but also “brought [Davis] before the petty sessions again. . , . The
bench refused to intervene”” but reiterated that the “sheriff should
be applied to . . . as it was without doubt that the wall was illegal.”%®
That the sheriff had then refused to act precipitated the petition. In
response, Dublin Castle confirmed the sheriff’s responsibility, adding
that he “is liable to a penalty if he refuses.”

This response was sent to a local flour miller. Indeed, all those
named in the records of the dispute were local bourgeoisie® who, in
fact, represented, as the petition claimed, “all shades of political and
religious opinion.”’®! They shared, however, a concern for the com-
merce of the town, and hence local navigation, and a distaste for the
way in which Davis,-Soveréfgn of Thomastown Corporation, man-
aged local affairs.®? In this they were allied with local laborers who,
as the petition stated, were undergoing “great hardship” because of
the “flooding and . . . unemployment . . . attributable to the obstruc-
tion of navigation.” 8

These converging interests linked into the concerns of local cotmen
who took over the dispute in late 1841. The waterkeepers brought a
case—this time before the Kilkenny Petty Sessions as a breach of the
fishery laws. In his evidence, waterkeeper Edward Bryan said that
the length of the weir’s spur wall interfered with the fish: “out of
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E\ééry 100 . . . going up the river not more than 50 . . .‘cogldhesc::ﬁe
i .Mr. Davis’ trap.” Both Bryan and a laborer testified ¢ a}: e
Weir; although “‘taken down in . . . 18.37: as ordered .by the Td 2}1:;;
stown bench, had “been built up again.” Another Wn:mesiv,1 sai ;
Davis was continually building up the wall: the spur wa v;a; en
ards shorter a year before. In contrast, a laborer for the‘ ’?,enose
testified that he “never saw a shorter weir than M: Davis’. } n
tross-examination, the witness admitted that he’ was “in thed::mp“oz—
ment of Mr. Nugent,” Davis’s tenant. Davis’s sohgtor e}r: da -
dressed the bench . . . and contended that the magistrates a ’}:‘1}1:;
power to interfere with the private property of Mr.. Davis. e
prosecution countered with the “hc?pe. tl:xat the mag1s",crlates \Zothe
protect public right in opposition to individual mtercse:}.1 gstea - the
magistrates decided “to consult the law officers of the Drm_:vnt.hen
The case finally “was decided in favour of Bryan. . . .fﬁ avxs:i her
appealed at the Quarter Sessions but the conviction was aD rm..c. .thc
. Laborers had given evidence both for a.nd. against a\nsé Y
therefore were linked into both the pro- and antiweir facsogs. axl-yan;
in his testimony, had said that he was a “fisherman™ but stcian
“butcher by trade. ... Five years ago I cqmmenccd pr(;lsecu ir 6%
persons under the fishery act; pure love of Justice makes n;e o S;.]}ed
‘This irony suggests the intcns'ir.y of confhc.t be_twec:{ the so-i3 ed
public right as against private interest. Ifor in his tesnrilony, 1 rzu
:also insisted that none of the local weirs was properly or legally
‘constructed. For him the opposition of proprietors and their weirs
here and unending. '
wa]SB:YﬁI:ZZ two features were central. On th_c one hantckl; it :asc 'i
.“golden age” for fishermen. The class-based allla‘l:ace and the an riv‘\:e;s
gentry had ensured, according to Magee, that “by 18{,0 oerEd ers
"were open to the free passage of the salmon; the ﬁshc{y incre xo0
r cent by our perseverence.” %’ On th.e other hand: it was a conti:
ﬁfms effort to keep the inland weirs “fair” and the tidal Scotch weirs

Teveled.

The Declining Salmon Fisheries: The Entry of the State in 1842

Salmon are species that migrate. The “mo_st productive ﬁsh'crut:}s1 )
were in the lower reaches of rivers, whereas? it was lando;vncr; ‘::u h
upper reaches who had to protect the breeding salmo?, 1;} e s:pers hag
grounds, and the salmon fry.8 BCCQJ:LISE’ ’the upper lanc czl‘fvftt'_lerem xd
little “pecuniary interest in the fisheries,” they were “mdi
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poaching, and unwilling to co-operate, either in purse or in person,
towards its abatement.” % For the members of the 1835 Parliamentary
Inquiry, the solution was simple: “Poaching in Ireland, though in
part attributable to the crcumstances and habits of the peasantry, is
principally encouraged by the absence of an efficient Police; and this
again is referable to the peculiar nature of the property, and the
conflict of interests which that occasions.”7® The state therefore had
to ensure that upper proprietors received a fair share of salmon; the
policing of the so-called peasantry would improve as a result. The
upper propriety was to be coopted; the peasantry was to be coerced.

The mechanism was provided by a new Act (sth and 6th Vict,
¢.105 and 106), which replaced all earlier legislation. Within the ideo-
logical context set out by the 1835 Inquiry, it had three ambitious but
somewhat contradictory aims: to increase productivity, to allow
everyone to fish, and to preserve the stocks.”’ Two aspects were
crucial. First, to ensure supplies” and to mollify the lower proprie-

tors, this 1842 Act legalized Scotch nets and “fixed engines” under

certain conditions—such as whether the proprietor had exercised this
right in the two decades prior to the Act. However, before 1842, the
vast majority of weirs and fixed nets in the estuary were illegal—as
St. Peter’s Society had discovered. The 1842 Act legalized them.

Second, to coopt upper proprietors to improve preservation, the
Act recognized the primacy of private property (“a several fishery™)
in inland waters; but it also recognized the public’s right to fish {“a
common of piscary”). Chapter 106, section 65

enzcted, That in the Inland and Freshwater portions of Rivers and
Lakes in Ireland no Person, save the Owner of a several fishery within
the Limits thereof, shall, . . . fish wich . . . Net . . . unless in Cases
when a general public Right of Fishing for Salmon with such Nets, in
the Nature of a Common of Piscary, has been enjoyed for a Space of
Twenty Years next before the passing of this Act.

Two problems -were creaféd. First, it was assumed that private and
public rights could coexist on a daily basis. Second, the meaning of
inland was unclear. Murcott v. Carter (1768)7 distinguished navigable
from nonnavigable waters and the kinds of fishing rights in each: “In
rivers npot navigable the proprietors of the land have the right of
fishery on their respective sides; and it generally extends at filium
medium aquae. But in navigable rivers . . . the fishery is common. Itis
prime facie in the king, and is public.”7*

Fisheries in navigable waters were public; in nonnavigable waters,
they were private. The 1842 Act added the prescription that naviga-
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i ters were tidal and nonnavigable/private waters were
giocrifi‘ézlljcinv;:nd waters. However, the ri}rer nyre where it flow;zd
through Thomastown created a difficulty: it was inland yet navigable.
Its anomalous character was exacerbated becausF th?, rivers Nore,
Barrow, and Suir had been designated “royal rivers” m 28 Hen}x;y
VIII, c.22. They seemingly belonged to the Crown and thence to the
public. The legal situation was summarized by a_Q.C- and_ a ﬁ.s};:zne-_;
expert two decades later: “There may . .. exist a public ng.t od
fishing in an inland water where the tld.e does not ebb and flow; balx:
such is assumed to be the law in the P1shcr¥ Acts. e The pu <:,f
however, cannot, except in suchha rgya.ll _nv?r, ian?s the right o

i ists in the owners of the adjoining lands.
ﬁSh[l;lngt-illzg}éci the navigable but inland, royal Nore and an Act tl;at
recognized public rights on private property formed the context for
fishing and conflict in the Thomastown area.

1842—63: Irreconcilable Conflicts and the Evolution of
Fisheries Policy

It was explicitly stated that the aims of the I§‘42 Act were t? d’:e
realized without state intervention and thaf: th_c mamtegg,?cc o e;
law was now with the public or with parties interested. _ Some o
the parties acted immediately. Within eight weeks, .a_nonci‘ o}f n;}eet-
ing was published “for carrying into effe_ct th‘e provisions o _th eM ew
Fishery Bill. "7 The meeting was held in Kﬂkenpy city wit ajor
Izod, a proprietor, in the chair. After announcing that thcr_e now
would be a “greater abundance of fish,j’ he called for subsgmﬁit;?r{s:
“to defray the expenses of . . . prosecutions and . .. .watt?r ailiffs.
Resolutions were passed to appoint a FlShCl’J:CS flox?lmmcc, to inspect
weirs on the Nore, Suir, Barrow, and King’s rivers; and tf) give
“ceneral support for the new . .. Act.” Edward Bryan agamn was
i ailiff. 78

aPEI(')lllr;tzi]:cd time fixed by the Act came into ef:'fect in A‘ug‘ust 1844,
but “it was not . . . generally observed.” Even in 1845, it “has bein
but very partially observed.”” Indeed, Teports of fishery cases at ; g
Thomastown Petty Sessions only began in late 1844. Thcs.e a
changed, however. Few weir owners were chargftd. Instead, it w;s
fishmongers who were summonsed for possessing saimonhxn A:: ¢
closed season as well as one cot crew and one fisherman. The Act,
and the gentry’s response, were altering th(? natare of com:rol.h

This certainly was true as fisheries policy evolved over the next
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dfecade and as laissez-faire policies dissolved before irreconcilable con-
flicts that, although predating the Act, were aggravated by it. First
the_Act required a 124—day closed season. It immediately becam;.
policy to make it uniform everywhere so as to ease enforcement.®
However: coastal interests wanted a “lengthened autemn fisher o
whereas inland interests wanted the “fishing before the monthy,of
February” and had “no objection to the autumn fishing being cut
short.”®! The intrinsic conflict between upper and lower proprietors
:\rrl:iis ::f:;;fia;ted by a fixed closed time that was to be both uniform
Sctf?nd, class conflict became overt. The new fishing associations
were composed chiefly of . . . proprictors, . . . and their efforts
against offences . . . caused many of the poorer order to be convic-:t;:c'i
. . and thus created an impression, an erroneous one certainly, that
the law was one for the advantage of the rich, and an additj.ional
source of coercion on the poor.” &2
Third, the Act aimed to ensure a supply of fish to the public. It
there.fore Iegalized a technology (fixed nets) that encroached on -the
pub.hc fishery in tidal waters.®> Moreover, “under the assumed pro-
tection of . . . the Act, weirs have . . . continued . . . or }I;ave
bee_n erected either in ignorance or evasion of the law frorr-l .b;::th of
T,vhac}%‘ serious disputes have arisen.” % Conflict over’types of fish-
ing—"“fixed engines” against “moveable engines” (drift nets, sna
nets, and rods)—was exacerbated. , P
. The Waterford estuary was an important arena. Before the Act
very few” fixed nets remained; by the spring of 1843, “all the Wcir;
sprang up again.”’® A panregional coalition arose aga;n in res
' ponse.
The dnft_ net fishermen at Passage “sought the aid” of the Suir
Preserv_anon Society, as did the “cotmen . . . of the Nore, Barrow
and_SmF. 7 The Society prosecuted the owners of the ﬁxeci nets for
fishing in closed time. They were fined £5 but continued fishin
Sho‘r‘tly‘ after? the secretary of the Society came to Waterford to ﬁngd
the “bridge lined with"polige; the military and the magistrates all out
a descent of cotmen having been threatened.” The last “were dis-’-
suadcs'l from gQing to prostrate the weirs” and the Society, with the
fisheries commissioners, jointly charged the owners with us,ing illegal
nets. The bench on the Wexford side of the estuary indicted them; fhe
Waterford magistrates at both the Petty and the Quarter Sess’ions
refused to do so. “The peace of the whole country was at stake’ as
two thousand fishermen® then took the “law into their own hands
and openly prostrated the weirs.”*
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With the gentry blatantly breaking the law, the fishermen’s “riots”
in the Waterford estuary, and, more generally, the endless complaints
and objections raised by competing interests,® the commissioners
increasingly had to intervene. First, in Waterford over subsequent
years, the Crown indicted many persons criminally who were tried
by juries at the assizes. However, the Act only allowed legal action
against 2 particular fixed net or weir, and as fast as convictions were
obtained and the weirs pmstrated, the gentry reerected them—under
a tenant’s name, for example. The Crown then had to, and did, begin
the legal process again.®

Second, funds for enforcement were a problem. Not only were
voluntary subscriptions insufficient® but upper proprietors paid while
lower proprietors fished.” This produced 2 “hostile feeling.”? Third,
more enforcement was needed in any case. The commissioners rec-
ommended that the Constabulary Act be amended to allow the police
to act in fishery offenses.”® Soon after, a new Act (7th and 8th Vict.
c.108) did precisely that.”*

In late 1844, a Fisheries Commission Inquiry into the closed season
called two Thomastown ar¢a witnesses.” Major Izod, chair of the
1842 meeting of Kilkenny gentry,® observed that angling had been
good before the 1842 Act, whereas after, the old obstructions re-
mained, the closed season was not observed, attempts at protection
had failed, and they had “got no assistance from those fishing in the
tideway and estuary.” ¥ The fishery was declining. lzod, representing

“+he River Nore Fishery Association,” asked that the closed season
run from October 1 to March 1.

The second witness was Edward Bryan. He presented a very dif-
ferent picture. “At one time, in 1843, there were eighteen or nineteen
water bailiffs on the Nore and its tributaries.” It therefore was a
“yery valuable year” for a “man could well support his family by
snap net fishing.”” There also was no “weir entirely across the river

.. nor any weir . . . that has not a Queen’s gap.” According to
Bryan, then, there were no obstructions or poaching. Neither was
there conflict over the varying modes of fishing: “there is no hin-
drance to angling, nor do any disputes take place in reference to
fishing.” %

Izod complained about a lack of enforcement; Bryan saw nothing
to enforce. Either way, Thomastown people seemingly were free to
fish as they wished. However, the two interpretations of local condi-
tions suggest that the interests of gentry anglers were diverging from
those of inland cotmen. A memorial signed by 108 Nore fishermen,
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which duplicated precisely one sent in by 74 Barrow fishermen, made
this clear. The cotmen requested a different closed season (August 30
to January 31) from that requested by Major Izod.

The cotmen’s request also differed, as they pointed out, from the
estuary cotmen, who wished “to leave September open.” * The inter-
ests of freshwater cotmen thus had begun to link inland localities at
the same time that they caused a divergence from tidal cotrmen.
However, the inland cotmen’s final request still allied them with
cotmen everywhere and with all upper proprietors: “T'hat the Board
will not neglect the prosecution of the illegal and unjust Scotch
weirs.” 100

By 1845, the commissioners noted a “decided . . . improvement
in the commercial value of the Irish Fisheries” because of “individual
enterprise,” an expanding English market, “improved modes of cap-
ture,” and the “construction of railways.” '™ In this expansionary
context, the commissioners retained the principle of a uniform “close
season”;' in so doing, they finally set one priority as paramount: to
ensure 3 “maximum . . . productiveness . . . of food.” This meant
that “commercial value . . . and not . . . private or local . . . inter-
ests” was central and that functional specialization was essential. Thus,
the coastal and tidal fisheries were the “entire of the commercially
valuable . . . fisheries,” whereas the “fresh-water parts” were the
“natural nurseries” that had to be regulated.10

This view received considerable fillip with the failure of the potato
crop. That the fisheries had not provided an alternate food supply
“established . . . the necessity for . . . developing . . . the fisheries
- - . as a source of industry and trade, and consequently of food.” 104
Initially, this was stymied because the years of distress had caused the

inland fisheries to “suffer severely”!% as a result of an “almost total
neglect of . . . the close season, and of . . . the breeding fish and
fry.” 1% Illegal stake nets fishd at all times; mill owners had nets
attached “to their . . . premises; . . . whilst. . . persons of the better
order . . . deliberately . . angle[d] . . . notwithstanding the law.”
Either there was Little enforcement or “merely nominal fines were
imposed by the Magistrates. Under such circumstances, . . . little
obedience could be expected from the other classes.” %7 In Thomas-
town between 1846 and 1851, only one breach of the Fisheries Act
was reported: the constabulary charged two fishermen with using an
illegal net. %8

Into the fray came financial and administrative change: 11 and 12
Vict. ¢.92 allowed funds for protection “to be raised . . . by a licence
duty on the . . . instruments used for taking salmon.” % Ireland was
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divided into seventeen Fisheries Districts. In eac.h, a board of C,?ﬁB
servators was to be elected “by the . . . persons paying licence duty. "
Each board was to enforce the Fisheries Act a)_:xd to pass byl.aw.s 11
needed, subject to the approval of the commissioners. ifhc”%r;nap e
was that “local duties should be performed by loFal parties. .
Thomastown became part of Waterford D1§tnct, an area of thx;ty-
four hundred square miles'!? comprising the fidal a.nd inland porffon;
of the rvers Nore, Barrow, and Suir a.lopg with the Watertor
estuary and coastline.!’? Its new board inherited the problem of pro-
liferating, illegal stake nets in the estuary and the fact that these’:, merle
“highly conducive to the supply of good fish to the .market. t
inherited the various interest groups that were d.emandmg_ c&anges to
the closed season. It also was given the p@ap}c that it must bg
guided solely by the . . . dispassionate consideration of wh.at is goo
or bad for the fisheries, as regards their permanent productiveness to
o 22115
theé::il ihc next two years, the law was “rarely . - obeyed and
never fully enforced [and] . .. all the old cc?mplamts [v_verc]“r}ﬁl-
peated.” 1® The commissioners, however, continued o believe “the
law, if faithfully observed, sufficient”; for then the Propne;fo_lr§ n::
the upper waters and anglers generally . . - wo_uld obta1f1 a 5’1,1117c1;n
share of fish . . . to enlist their co-operation in close-time.™ "1?;
the license duties remained “insufficient . . . _for ample protection .
and, on many boards, the gentry predominated and so “evade(d]
prosecution for illegal practices.” ! . heries”

Despite this, a “‘decided improvement . . . 1n t}}? salplon s grles
began'?®~—accompanied by “greater co-operation” as interested par-
ties allowed each other a “fair participation. ' Such participation
included only proprietors, however; and this had serious implica-
tions. For the abolition of nets on the inlancll waters {and, thereff)re,
of cotmen) now was mooted. The commissioners presented th? 1de3
as a “general public good” that would “sacrifice only . . . a.dew;:1
They argued that “there . . . never can be, comrrf:rcxally considered,
much value in fresh water net fishings™ and that far' more rex’x};lzger-
ative results would follow by letting the right of angling only.

No action was taken at the time, but a new idea ha:.c% emcrge_d:. the
inland fisheries, not the inland fish, could be comn;odmﬁzed- This idea
was reflected in the fact that the “exclusive ﬁshm:’g right upon tic
Mount Juliet property” was being “let for proﬁ_t annua.lly to ¢ Ic;
“best bidder.” '* In addition, this idea was bccommg ansocmted wit
a new ideological construct. An 1853 newspaper editorial noted that
“complaints” as to the scarcity of fish “are of late . . . most numer-
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ous” in the Nore. This was because “poaching is and has been . . .
permitted.” *** Although “people pay for licences . . . willingly . . .
as there was . . . hope for a better protection; . . . all the profits, to
say nothing of the sport . . . are enjoyed by the unlicensed.” 125 [n
other words, by removing the fish, the unlicensed removed the sport.
In so doing, they lowered the value of the fishery. Moreover, al-
though there were few prosecutions, “it is notorious that from one
end of the river Nore to the other there are innumerable cot-owners
whose sole occupation is the netting of . . . salmon.” " For the editor
of this gentry newspaper, cot fishing and unlicensed fishing (poach-
ing) had become synonomous; and it lowered the value of a commod-
ity—the inland fisheries.

The rhetoric subsided, but the number of prosecutions in Thom-
astown increased. There had been one in 1851, none in 1852 or 1853,
and one in 1854. In 1855, there were five; and in 1856, three. None
were weir violations. These prosecutions, in number and class bias,
occurred in the context of an overall Irish fishery that “was steadily
progressing. The quantity of fish captured has increased, and the
value has become much enhanced by . . . steam communication.”
The “commercial importance” of the salmon fisheries was reflected
in the “prices recently obtained for the rights of fishing,” which also
was “evidence of the position which such property now holds in the
market for profitable investment of capital. ” 7 By 1860, two-~thirds
of the salmon catch was exported; and “with such demand and no
possibility of an over supply,” the commissioners happily declared
that the interests of private property and public rights were “really
identical,” %8

However, the *“fishing season of 1860 was not so productive.” The
commissioners concluded that there were too many fixed nets “in the
tidal portions” and that the rivers were “too closely fished.” Appar-
ently, the “high price of salmon . . . [had] induced mMany persons in
the estuaries, and on the coast” to erect engines “within the last five
years.”'® Ironicalbyr'the increasing prices had made salmon “a lux-
ury” for “the wealthy.” This, in turn, “stimulated . . . OWners to
procure fish for such profitable disposal.”'*® Upper proprietors re-
newed complaints that the privilege of fixed nets had become “an
abuse” and that the fixed engines were overfishing and evading the
closed times. The commissioners forecast that if the “price of salmon
in the market continue as high as at present, the further increase of
such modes of capture may be expected.” They suggested that “mea-
sures . . . be adopted to control this improvident system of fishing™
in order to “secure the . .. largest supply of food at a moderate
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‘price.” 3 They also recommended, again, that inland Iﬁ?;mng be
“banned. This suggestion prev_iously hac.l l?een made lt:g mollify upper
_proprietors; now it was to alleviate c:le_chmng stocks.. i The
.. Within two years, in 1863, the crisis was otherwise contamc;: )
“26th and 27th Vict. c.114 proscribed any new ﬁxszd nets an'foCt ug
“special commissioners to investigate all fixed engines tl:at, i our];
_“4p contravention of the common . . . [or] statute 13.:W, were tg ::1
prostrated.® By 1865, the commissioners h'ad investigated z’(,):;34 ;c;

* pets and found that the “Act of 1842 was um.vex-:sally abused. o e
. nets were leveled. In their report, the commissioners announced t }z:.t
a “revolution has, in the past fifteen months,‘ ‘becn effected in 1l:1 e
“modes of capture.” 5 They also noted that “fishery property has
. much increased in value™ as a result.’

1842—~63: Class and Faction in the Salmon Fisheries

" In 1861, there were complaints that illegal fishing in both the Fzseg
and open season by cotmen and anglers was rampant on t}l:e_l dan
Nore and that more bailiffs were needed , g‘ho will do their duty
without favour or affection to any person.’ _Clearly, enfor(::e?nerit
. was light at the time as bailiffs colluded, as local interest was mTa ,
‘and as the inland Nore fisheries were not yet of great ecc;;lsomlf: va us.
. Certainly there were few poaching charges bcfore.186_z. gkus prob-
.'ably reflected the imability of the gentry to mamtain su sacir:l;fuogs
and, later, the concern of the conservators with policing mainly the
. : e 139
tldaltiﬁé};n:; 1856, however, there were tk.zc first reports that 'ce;ta%n
local owners were trying to assert the primacy of private ngdt in
Thomastown. Two proprietors, Davis_ and ‘Marsh, cac}} c.harglf0 I;ot
crews for fishing in their several ﬁsheqes w1th<z:1t permission. S e
spite “a crowded court” for the Davis case, as all the cot fishers
were interested,” few details were reported.’ ‘ Apparently, thc:;lc*:dwere
- also no repercussions from these cases; certainly the owners }1 noc';
' repeat the charges. Probably this was because the more gen;z.h tren
at the time remained that of collu:}ilfl)n b;t\;vccn classes and of alliances
ines. What form did this take? .
acr;isritfla;:olgr:iior—cotman conflict was co'nst:ra:ined. Proprietors made
up the Waterford board. At an 1856 meenng, one of the conscrvatio)is
opposed the raising of license fees bccause”the cotmen were nc;;cliai ;
to pay the small sum asked of them now. .The chair, Thomas Ellio .
J.P., added: “The gentlemen who have weirs are the persons oppose
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- - . to the only class who live by fishing; .
of wealth against the poor man.” 142

Gentry “protection” of cotmen clearly derived out of the conflict
between gentlemen weir owners and gentlemen anglers. It was en-
hanced by lines of collusion which followed personal connections,
Elliott admitted to paying personally the license fees for several cot-
men. When a laborer on the Carrick estate “was convicted for fishing

- - at Mount Juliet,” the earl wrote “to say he did not wish [him] to

be dealt with severely,” 1%

Such gentry protection extended also from a paternalistic ideology.
When the police brought a possession charge against the mother of
Martin Murphy (“the notoriously frequent transgressor of the Fish-
ery Laws”), the magistrates, “in consequence of the woman’s pov-
erty, decided that she would be sufficiently punished by the forfeiture
of the fish” and a nominal fine.1#

At the same time, of course, gentry protection necessarily was
zagile—not only because it was based on a division among the gentry
but also because the cotmen generally were seen by all gentlemen as
natural poachers. When a conservator, at the previously mentioned
meeting of the Waterford Board, asked Elliott ““if he would reduce
the licences if the cotmen gave up their cots during the close season,”
Elliott agreed.’*

Second, there were alliances between the laboring fishermen and
members of the Thomastown bourgeoisie. An example is provided
by the relations between the cotmen and two flour millers, Pilsworth
and Innes. The millraces for each of their mills were located in such a
way that any alteration of either’s weir affected the other’s water
power. In 1853, Pilsworth charged that two cotmen, Hutchinson and
Kelly, “did . . . maliciously break down” his weir. Another cotman,
Dawson, deposed that he “was looking for a fish in the mill race and

saw Hutchinson and Kelly in ah, Innes boat at the weir; saw Futchin-
son pull a stone off the weir at about the middle part.” In yet another
deposition, cotnran’}(-lﬁlarx‘y,@ollcton stated that “Mr. Pilsworth did
not raise the weir even to its ancient height.” Several months later,
Innes sued Pilsworth for £2,000 “for doing great injury by diverting
the course of the water that supplies his mill” by carrying out repairs
to weir and millrace.' As this action reached the assizes, Innes was
charged at the Petty Sessions “for allowing a net to be set on the
Queen’s gap of his mill-weir.” The “two respectable witnesses” against
him were two cotmen who apparently “found” the net in the gap. 14

Clearly, the fishermen were aligned with particular millers; there-
fore, they were divided among themselves. This was reflected in
other reported disputes. In 1844, a cotman charged another with

. .itwas. .. the strength
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“assault and threatening language over fishing.” The witnesses for
‘both were cotmen.'® Similarly, when “the . . . ﬁshmgnger of no
“small notoriety” % was charged by a wealthy brewer for threatermlls%
Tanguage and assault,” witnesses for and against were ﬁshermen.l
Such cases, however, do not mean that class co.nfhct was not also
manifested. Cotmen at the time were charged \mt}} .oflfgpses against
“vater bailiffs, the constabulary and the bourge_msm. . ﬁowever,
such conflicts were neither pervasive nor exhausqve. It is 1mportarit
to understand that they occurred later in the period, when controls
wc'?hlzicfr'::tsil:falism and interclass alliances dominated the i_ocal arena
“is shown also in the diverse occupations of those charged with 'ﬁshmg
“offenses after 1851. Many were millworkers. Others were artisans: a
shoemaker and two blacksmiths. Still others were lumpen—known
" because they occasionally were charged with rabbit poaching. I—iﬁow—
ever, among the offenders between 1851‘and 1863 were men ror:LE
other classes. The son of a hotelier was twice charged, as were sever
'small corn millers, a publican, and a small farmer. None of these
: We:f:;t?;im Act, then, a broad alliance of antitidal va.:ir interests
typified the region while factionalism and interclass collusion marked
‘the local arena. However, as the marlfcct for salmon and salmon
- fisheries expanded along with the co_nﬂ.ufts cngen_dcred by suchﬁe:-
/pansion, the varying and often opposing interests in t_hc salrflon sh-
“eries changed in tandem. First, the public became increasingly ;n—
- volved, and in the latter years, when “ﬁshery. cases wcri 1e;;te:rccl c;r
“hearing . . . they seemed to CXCit(.i some public interest. Sccor.x \
 through legislation and its administrative agencies, the :ltzgf: was in-
creasingly active. All this was accompamed by a gradu ivergence
- of former allies. The panregional alliance callt?d St. Peter’s Soc:l.f;t);i
: disappeared as the interests of inland cotmen dzverged from the ti 1?
ones over the timing of the closed season. In the inland fishery, ¢ c;
common opposition of some proprietors and all cotmen to coasta
_nets and inland weirs was dissolving into an angling (gentry)has
~ opposed to a netting interest Oa}:orers). What .'would hap};en w i:i
* the common enemy of all these interests—-the tidal nets and weirs

was removed?
The 1863 Act and the Final Days of Public Right

The 1863 Act not only “revolutionized” the capture ﬁgssalmon bu}ti
increased the number that reached the upper waters.’ More fis
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produced more fishermen. In Waterford District between 18 53 and
1863, the number of cots increased sixfold and the number of cotmen
went up twehrefold.ls“ In the latter year, “in the Waterford estuary
anc! Barrow river, . .. the demand for cots was so great last
spring that the builders could not supply it,”” 155 o
Alth_ough the increase mainly was in tidal waters, the fresh water
expansion probably was proportional. Moreover, with the removal
of thi: weir-owning, gentry segment, Thomastown cotmen now faced
a 'umﬁcd landowning class. Each was quickly mobilized. As the
I.Q'zlkenny Moderator’s editor noted: “The clearing away of the- obstruc-
tions . . . will but provide a larger quantity of salmon to fall into
the nets of the many cot-fishers between Thomastown and -o;.xx; ci
who habitually act in the most illegal manner.” 15 ¥
The editor was somewhat consoled by Section 24 of the new Act
that banned fresh water netting every night between 8 p.M. and 6
AM. T‘c‘) prohibit an activity, however, raised the problem of e?nforce—
ment. “From . . . previous experience,” the editor was not optimistic
and suggested a remedy: “the thorough proscription on the use of
cots . . . for any purpose whatsoever.” Yet the new restriction was
better than nothing. “If the gentry . . . will but . . . act energeticall
S}Hd(:h tinuay. be do;n;‘ for the protection of salmon from illegal mca:}:;
estruction an i i i iti
D aon, proﬁc;.x" ,tll';t; increase of the fish in our rivers for legiti-
_ For1 gm cotmen, the best fishing—indeed, the only fishing—was at
mght. 'I”‘he annual closed time was tolerable because it coincided
jmth. the time of year when salmon were of poor quality—often
med1ble.and virtually unsalable. The weekly closed time (from Sat-
urday mgbt to Monday morning) that had been introduced in 1842
was very inconvenient. The new nightly closed time, however, was
a restriction that limited drastically the public’s ability and rig’ht to
net on the upper waters. Because it coincided with a larger number
of cotmen and an intensified gentry opposition that was determined
to take advantage 6fithe increasing rentability of its fisheries, conflict
alon,g class lines necessarily escalated. This was reflected in,pro rie-
tors rc?newed organizational efforts, in the cases before the PettyPSes-
sions, in thf: interest that the public now expressed in these cases, in a
new rhetoric of opposition, and in 2 new cohesion among cotme;1
Two _days after the Moderator’s editorial, a “conference of the .f:n-
try . . . 1ntf:restcd in the local fisheries™ discussed the “new Act [gnd]
the protection of the rivers from illegal fishing.” 5% The meeting was
attended l_:y land/fisheries owners, by local weir owners, by mexibcrs
of the Suir Protection Society and of the Barrow Prote::tion Society,
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and by 2 “number of fishermen from the locality” who “evinced a
lively interest in the proceedings.” At the start, the chair announced
that “cot fishing in the fresh waters . .. was virtually done away
with, as . . . it was useless to draw a net in clear daylight.” Therefore,
the object of the new Suir, Nore, and Barrow Protection Association
as “to maintain the interests of the fresh water proprietors.” Only
Mulhalum Marum, an M.P. and a member of the Irish Party, men-
tioned other rights: cotmen would “benefit” from the Society’s ac-
tions because they then could “have the fishing of the river at a
easonable rent from the owners of the several fisheries™! 1

"~ The Petty Sessions soon reflected the proprietors’ outlook, their
new organization, and the fact that productive cot fishing now was
poaching. First, no charges were laid against inland weirs. By 1865,
41l such weirs had their specifications fixed, and violations involving
the structure of weirs seemingly occurred less frequently as a result.'®!

Interestingly, no charges were laid against owners for fishing their

wreirs in the closed time. Second, charges against cotmen, and the
number of crews charged—including crews from Bennettsbridge and
Inistioge caught fishing in Thomastown waters—increased. That the
enforcing agents—bailiffs and constabulary—were able to catch more
crews more often was because there were more agents, more Crews,

and more activities that now were offenses. The scale of conflict
scalated in tandem—as reflected in the Moderator’s numerous and
raphic descriptions of “exciting chases after salmon poachers.” Dis-
guised cotmen were trailed on land and river by the head constable
and groups of police and bailiffs who crept for hours along riverbanks
the middle of the night. Such exceptional commitment, planning,
and effort by a large and diverse body of enforcement agents show
¢learly that the organization and scale of conflict had intensified.
terestingly, the cotmen refrained from any violence against the
police. They were reported only as attempting to flee, never as attack-

g their attackers.
‘As the scale escalated, so did public interest and local rhetoric. At

ne Petty Sessions, the “court-house, on being . . . open, was im-
‘mediately filled, the interest being, doubtless, to hear the result of 2
shery case.” A cotman, summonsed for “aiding . . . a party who

ad been illegally fishing,”” announced “that the next time he met the
olice at the river, or that they gave him any trouble, he would throw
‘them into the water.” *6?

- A common consciousness among cotmen also overcame, gradu-
ally, the former factionalism. A cot crew was charged with fishing at
night because 2 “squabble between two fishing crews” had “caused
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. . one of those crews to go to the head constable and say they were
ready to prosecute the defendants.” However, when the “head con-
stable . . . had the case brought before the bench, . . . nothing could
be elicited from these witnesses,”’ 163

The growing solidarity among cotmen was associated with con-
frontations between gentry and fishermen. A cotman charged John
Greene, a weir owner, with angling in the closed season.’®* The
watched became the watchers. Interpersonal violence began to corre-
spond to class. A cotman was prosecuted by the police for assaulting
2 watcher, who, out of fear or sympathy, only “reluctantly” gave
evidence.!® In 1866, a cotman assaulted a publican,’® and in 1867,
two assault cases involved cotmen (2 father and son) against housing
middlemen.'®” During this same period, there was only one reported
assault among the cotmen themselves.

It is not possible to know which of these conflicts were structural
or idiosyncratic and perhaps the result of alcohol. 18 Yet by this time,
the cotmen were demarcated as a distinct “category.” George Bryan'®
stopped in Bennettsbridge on his way to address Thomastown’s par-
liamentary electors and, “in reply to . . . fishermen, . . . promised
that from henceforth he will have no one prosecuted for trespass on
his property whilst engaged in fishing,” 170

In 1866, the Waterford Board passed a bylaw to “prohibit net
fishing in fresh waters of the river Nore.” That it did not cover the
Barrow and Suir makes it clear that the Board was responding to
pressures specifically from Nore owners. The bylaw went to the
Fishery Commissioners for approval.’® It was refused. The reasons
were not given.'”? In any case, a judicial route was being pursued by
the Barrow Fishery Protection Society, which already had received
legal advice “as to the illegality of . . . cots in fishing in fresh water.
- - - Owners of property along the . . . Nore . . . [are] preparing to
assert their rights in accordante with that opinion. A notice has . . .
been ... posted ... by ... Francis Marsh Esq., forbidding . . .
fishing . . . with.cots; u:ld,e?_"‘penalty of a criminal prosecution.” 73

1868: Profits, Private Property, and Public Rights

Part of the proprictors’ difficulty in “controlling” their fisheries
stemmed from the cotmen’s “right” to fish—a right legislated in the
1842 Act and subsequently supported by some legal experts. For
example, a member of the Oxford circuit stated before a Select Com-
mittee in 1849 that “to whatever extent a navigable river goes, L hold
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‘that it is 2 common fishery for the inhabitants.” The chairman quer-
jed: “Even above the tidal portion?” “As long as it is navigable,
‘replied the member.'™ .

- The public right to fish on inland, navigable z;v;':;.tf:rs ended on
January 20, 1868, with the case of Murphy v. Ryan. Co'tm_en on the
“Barrow had been found guilty of “trespass” on the “Plaintiff’s close
.. . and [of] fishing therein.” In the appeal, the defense “averred that
the close . . . from time immemorial has been part of . --a royal
‘river . . . and . . . a public and navigable river . . . in which every
“subject . . . had . . . the liberty . . . of fishing.” The b.ench }Jphcld
_the plaintiff: “a ‘navigable’ river must be 2 tidal river, in which the
‘sea ebbs and flows.”

"The designation “royal” does not, more than the dt?scription o.f navi-
gable, . . . indicate a river of which the fishing is in the public. .
The defence . . . relies on . . . an allegation of a custom that the pt}bhc
should have a profit & prendre in the soil, which, according to our view,
i private property. . . . It is quite settled that such a custom cannot
legally exist. . . . A right of way upon the land; . . . upon the water—
all these rights may be established by usage because they are mere

'+ easements. . . . But no usage can establish a right to take a profit in
* another’s soil; . . . and such a profit would be the taking of fish.

1868—71: Uncertain Law and the Personalization of Conflict

Immediately “Lord Carrick informed the fishermen that . . . cot-
- fishing; except in tidal waters or by the owner of a several fishery,
" was illegal.” 176 This was not, as it turned out, correct. Instead, the
_precise implications of Murphy v. Ryan remained unclear; as result,
. conflicts in the inland fisheries became highly confrontational and
" personal.
" . At the first Petty Sessions of the open season, the courthouse was
_ filled with spectators very early—"it being . . . known thata numi?er
of fishermen were summoned for fishing in the fresh water s with
- cots and nets.” Six cases were brought by water bailiffs against both
Bennettsbridge and Thomastown crews. All were found gml.ty. C_)ne
| of the crews appealed to the next Quarter Sessions.'”” In the interim,
. confusion was generated when a Lough Erne fishery caése established
that the public had a right to fish in a navigable 1ak.e.17 It was added
to when, at the Thomastown appeal, the defense cited the 1842 Act.
An elderly Thomastown resident “deposed that he knew the men to
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have fished in that part of the Nore for more than 46 years, without
hindrance.” ' The decision was held over.

Probably as a result, subsequent fishing prosecutions at the Petty
Sessions did not include any charges of fishing in a private fishery.
People waited; and other poaching offenses were heard in a volatile
oppositional context. One fisherman, “when before the court, wil-
fully insulted the Justices” and “was sent to the county gaol for seven
days.” Another “was also imprisoned in the bridewell until the mag-
istrates rose, for contempt of court, and wilfully insulting the Jus-
tices. > 180

By the Petty Sessions of May 1869, some unrecorded legal opinion
probably encoutraged a flurry of charges against cotmen for fishing in
a several fishery. These were laid, however, not by bailiffs but by
proprietors. The results further confused the legal situation when 2
subsequent appeal overturned a conviction because “the lands adjoin~-
ing the fishery was not the property of Mr. Marsh, as they were
tenanted.” 181

It is significant that only two proprietors—Marsh and Hunt—were
responsible for these new cases. Neither lived in the Thomastown
area yet both owned highly rentable fisheries there. This suggests that
for a proprietor to bring a suit in his own name was the equivalent of
a personal confrontation; and most proprietors seemed unwilling to
do this. The nature of this dynamic is apparent in the following letter:
“I beg you will correct a report that appeared in the Moderator . . .
wherein Harry Innes . . . figures as respondent and Richard Hutch-
inson as appellant. Harry Innes never prosecuted any person for
fishing in the river with rod and line, the prosecution , . . was Insti-
tuted by a bailiff named . . . Read.”"®? It had become important that
the appropriate responsibility was properly assigned, even as to the
particular bailiff.

Meanwhile, the law remaindd unclear. In early 1870, Marsh charged
two crews with “entering” his several fishery. In one case, the cot-
men were nominally fined:?® In the other, the action was dismissed
“without prejudice.”® This uncertainty reached into the higher ech-
elons of the fisheries administration. In a case brought soon after by
the bailiffs, the cotmen admitted to fishing in the several fishery but
“said they had the public right as far back as memory could reach.”
A magistrate “read [the] opinion of the law adviser, by which the
bench were necessitated to fine them.” The sympathetic reporter
added: ““This question has been before Petty Sessions, Civil Bill and
Superior Courts for several years, and if the prosecutors succeed it
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will prevent these poor people fishing altogether, and probably drive

them into the workhouse.” 1% .

- In January 1871, an appeal at the Thomastown Q_uar!fcr Sessions

‘dlarified the situation. Four cotmen admitted to fishing in a several

fishery, claiming that they had “fished unint.crruptetdly for EEC last

‘fifty or sixty years.” The chairman noted this, adding that “in the

‘recent case of Murphy v. Ryan, it was decided t%mt no . .. right coul.d

‘be acquired by the public in rivers above the tidal flow. . . . To thJ's

decision, no exception can be taken.” Howeve).:, 'he _adde’fi that this

““was 2 decision by a civil court in reference to civil rights a.nd that,

'in the 1842 Act, the “Legislature can hardly . . . have been ignorant
of the general law, in reference to the rights which coulti be claimed
by the public by custom.” Therefore, “w}mt was meant by the Act
that allowed a “general right of fishing with such nets in the nature of
@ common piscary” if these “had been enjoyed for twenty years before
- the passing of this act™?

It appears to me that the Legislature intcnd.cd - Fh:at w’}’;en such a
public right, or perhaps more strictly spcaku?g, privilege . had been
enjoyed or tolerated, for 20 years, the proprictors o_f .thc river banks
... [must] . .. assert their legal civil rights by the civil remédies . .
but that the public were not . . . to be handed over . . . to the admin~
istrators of the criminal law, '8

" The Thomastown cotmen, having lost the “right” tc_> fish, had
“regained the “privilege” of doing so, as long as the proprictor of the
“fishery did not resort to the civil courts to ef’lfOIiCC t?xciuswe rights to
_his private property. Ironically, it was privatization beyond what
owners would have desired.

1871~84: The “Privilege” of Cot Fishing

The new privilege had major implications in the "'I'}.mmastown area.
It intensified the personalization process and, wa}un .thc decade, it
" had factionalized the Thomastown gentry while simultaneously
transforming the cotmen into a politi.cal force. A'landowner now was
required to lay his own charges. This personal.mvolvcmcnt_\yas as-
sociated with an increase in the potential for violence. A bailiff was
caught in possession of an unlicensed gun, and ano'ther s‘t‘lmmonscd
two cotmen, each of whom had, on different occasions, thn‘:‘atcned
to drown him.”” ¥ In court, the bailiff refused to testify: he “swore
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that he was afraid the defendants would do him some corporal in- |
jury.”® The violence and the accumulated animosities between bai- ;
liffs and cotmen were accompanied by an increasingly involved pub-
lic. Ascertaining the truth in fishing cases became a severe problem-as
perjury became a common way of building a case both for the prose=
cution and for the defense.’® A bailiff swore that he saw particular
defendants fish at a particular place and time; the defendants swore

otherwise, as did several witnesses. % _ :
In 2l this, only two proprietors tried to exercise exclusive rights

over their fisheries. Marsh was one. The other was Thomas Doran—-
lessee of the Hunt weir at Jerpoint, conservator, employer of private

water bailiffs, and “uncommon poacher.” Over the years, a feudlike
conflict came to link him and the cotmen. In the earliest record, in

1868, the “court house was pretty well filled by fishermen™ to hear
the case brought by William Murphy, cotman, against Doran and his -

bailiff for cross-fishing in the closed season.?®! Doran was fined. The

next recorded encounter was in 1872, when two conservators in-

spected Doran’s weir. They brought along a local cotman named
Dawson “to point out the defects.” Doran later charged Dawson
with trespass. Dawson presumably had reported the weir in the first
instance! The trespass charge was dismissed, as was a charge brought

by Doran’s son that Dawson had used threatening language. '? Sev- -

eral months later, Doran was again charged with illegaily altering his
weir. An inspector ordered it realtered.’® The cotmen clearly were
watching Doran; on occasion, they probably framed him. A hotelier
was charged with possession after Doran’s son had stated, during the
welr inquiry, that he saw fresh salmon in her hotel. The defense
solicitor asked Doran junior “if he knew what kippered salmon™ was.
He did not. The solicitor informed the bench that Mrs. Bishop bought
a large amount of salmon for the hotel during the open season and
pickled it for the winter. The'case was dismissed, but a month later,
Mrs. Bishop was charged by William Murphy, now a water bailiff,
with buying salmon™in cléSed time. Murphy stated that “to defray
the expense of this prosecution,” he had “borrowed from Mr.
Doran.”® This case too was dismissed.’® Two months later, again
on Murphy’s evidence, the “most respectable inhabitants of Thom-~
astown” were had up for buying salmon out of season.% The first
case was dismissed and the conservators hurriedly withdrew the oth-
ers: “They had been brought entirely on a statement made to Mr.
Doran, a Conservator,” by William Murphy.*” Murphy was fired.
He probably only had been hired to inform; but had he also been put
up to it by the cotmen, to get at Doran?
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nerally, these kinds of prosecutions sho?v that tbc con-

erl:rg.?c::s g\irere uilable to catch the cotmen poaching. .Thear own
oraments at a Thomastown Division meeting confirm thle tlc{xc water
Ailiffs were “of no earthly use,” the constabulary was md1ffi§rent,
and money from license fees went to Waterford, not to local er{) :i;c;;—
fient.!%® They also had their own squabbles over how manyh 1t g
to appoint or where to}&;)cate them. A major problem was where

meeting!
h(.)lgydl:hze}rcrtﬁd—x 870%, there clearly was little enforccmen_t on ‘;he
Nore. Indeed, there were no fishery cases at the Petty Sessions. }clat
‘almon was never so plenty.”?% Prices too were good and the
otmen did well. 2" Still, there was concern. The Moderator began to
provide weekly reports on the state of the ﬁsher}es and the ‘po?.c‘g%nfg.l
Presumably also, because so little had been ga:ncd from its ju nﬁa
1d enforcement efforts, the “interested gentry rc?ncwed the co 1 ct
the political arena: the Waterford Board again passed a by ava;
rohibiting nets on the inland Nore, and proprietors sent a memoria
ishery Inspectors in support. .
icl\il:rchrzws?the Inspectors held an inquiry to decide whctl}er to
ass the bylaw.2" The reported evidence shows clearly that the inter-
‘asts of the fisheries administration had altered radl.ca}ly since 1863,(.i
Then, a weir-owning gentry had concertedly and illegally opposed
he commissioners. By 1875, an officialdom that once had defend;z1
& “humble fishers” now viewed cot fishing as an anathema ar;id the
ylaw as a way to ensure that the fish went to market and the fisheries
o jetors.2® _
: I'if}(:srtfsttci‘mony also shows the depth f)f antagonism toward. cot
hing. The “memorial . . . from certain owners a:ld occupiers
sisted that the “river was continually . . .‘po:%chcd. A proprietor
im conservator testified that the “illegal fis%ung is ?wful Ce bctwclcnf
Kilkenny and Inistioge; . - . they fish at n1g’}'12'c04 with cots cor.nst;mt}t1 v;
the weekly closed season is not observc.d. Several police then
described “poachers” they had seen but failed to catch, often,bcca;;:ls.e
dogs were trained to “‘give the alarm.” Althf)ugh the c,:otrp:.::nhs sc;1 c-
tor insisted that such testimony “proved no illegal fishing,” the ¢ az_x;,
Major Hayes, countered that they l?ad };‘Qrovedsi};; ;f;x: thing to 1t.

o out at night in cots for their amu t.

--M?i‘lhiopri:::ife struct:uregof the opposition to cot fishing came fron;
the cross-examination of a Captain Forster, ‘l‘essee of a hou§chan
" fishery in Annamult, north of Thomastown: " no one h?\s a I;gdt tct

intrude on private property; his private water has been intru e1 om;
" ... has advocated putting down cot-fishing; . . . has written a letter
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in the paper; . . . Mr. Tighe has not endorsed his opinion nor Lord -
Carrick.” 2 Clearly, Forster had been trying to mobilize the gentry, :

and not all had joined him. Those who did shared two characteristics-

they were either nonresidents (Marsh and Hunt) or outsiders who -
had rented a house and fishing (Doran and Forster). In contrast, such
resident proprietors as Tighe and Carrick, the latter of whom was no -

supporter of cotmen, had not signed the memorial. Very likely, as

residents, they wished to avoid the public confrontations that came -

from opposition.® They also may have wished to avoid the likes of
Doran and Forster themselves.

To chairman Hayes, cotmen were “violators of the law.” His

opinion of Thomastown society was equally disparaging: “The more -

they encouraged gentlemen to settle amongst them the better.” 27 In
this he clearly misunderstood local class relations and sentiment in the
salmon fishery. First, outsiders and absentees, concerned with sport
and rents, respectively, were not necessarily part of local gentry
society. Second, a Kilkenny fish buyer gave Insight into the shop-
keepers’ position. He “can’t answer that cotmen keep the close sea-
son,” nor could he say that the fish he bought was “caught le-
gauyunzos

Third were the millers. In 1869, 32 Vict. c.9 specified the lattices
and bars that had to be attached to mills to aid salmon migrations.%?
The commissioners began immediate enforcement. At Innes’s mill,

“short work they made of it. Trial, conviction . . . and order” for

works to be done “occupied just ten minutes. . . . A public meeting
of the Nore millers is fixed for next week, to protest against future
action of the Commissioners.”?!® More generally, the millers were
wary of fisheries officials, and their “dislike of . . . anything which
may . . . remotely affect their water power is well-known.”#!! They
also had personal ties to the cotmen, many of whom were their
workers. Ultimately, “poachihg [is] carried on at the mills and weirs
- - owing to the protection which the . . . mill-grounds afford.”?2
An arch inside Pilsf.\iv’ort}_l’,s‘?nﬂl, where a sluice could be closed and
salmon trapped, was a “‘celebrated place.” 23
Fourth, the absentees and outsiders were separated from farmers
by an ideological twist made explicit in a letter to the Moderator from
William Deady—a large farmer, corn mill owner, and Poor Law
guardian. Deady objected to the “tone” of an earlier letter that “in-
fer[red] that cot-fishing is illegal altogether.”

As is demonstrated by the Ulster tenant right, what is law but custom
perpetuated legally? which in this case is tacitly admitted by having a
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/special licence yearly granted for this very moc%c of taking ﬁs_h. The
idea of likening it to poaching is extremely puerile. . . . In t_hc mtere;t
of fair play I have written, I may say, agamnst myself, being a rod-

fisher. 214

- 1 ationalist senti~
é rights of cotmen had become part of a broad, n

sent. In late 1875, a returned emigré was charged by the police for

“fshing with a Tasmanian . . . net.” The Mod.?mtor gommented t};at
duting his absence [he] seems to .have 1mb1be_d. little respect for
British law.”?'5 That fishing regulations were British was not uz;lr}r:—
portant at the time. Nor was the Moderator’s 1d_ylhf: desczlp}t:lxon ;3 the
léssee of Dangan Lodge, who “generously dlstr}butes the s moi?1
caught with his rod “‘among the gentlemen . . . 1n ThOfnastown, -
the true spirit of a sportsman.” 26 In contrast, local scntxrf;_etr;: nec:(::re
sarily defended the cotmen’s right to a livelihood—even if the m e
Cynical were to trace such sentiment to t-he ever~prgsent concer:no':
‘the propertied classes with poor rates. Said Deady.f Cotlir};.n cathcir

‘be . .. compelled to relinquish . . : "the means o pro;x ing

daily bread . . . unless it can be pos1tn:,eg¥7 shown that they are . . .
injurious . . . to the increase of saln}on. ' i
S Clearly, there was great interest in, and sentiment associa tCth,
“the fisheries. The Moderator gave weekly reports on conditions, '(Eff .
and prices.?® Fishing scemingly was }Jmnterrupted—-uby b;l s or
."‘blow-ins.” There were few Petty Sessions cases, although ¢t er;: was
“an occasional report of a chase.?'? In this context, the Modemt(;:i egan
‘to foster a crisis climate: in the “three great centres ’c:f poaching on
-the river, Instioge, Thomastown and Bennett.:sbrﬁiégzg was;1 an “evi
that required an “‘organised system of repression. Poac m% inter-
fered with rentability: “other rivers make good incomes from ox:::tcglrg
“anglers and there is no reason why tl_lc.t people of the Noredca? do
the same.”?! Throughout, the coalition of cotmen stayed firm

despite countervailing pressures.

Accounts from Thomastown that paradise of poachers show an un-

usual state. . . . A feud . . . among the poacher_s ... has 1e:d 1o a spate
" of informing . . . which will probably‘ result in . . ..ﬁs}ung Ec;:as:;s at
next Petty Sessions. If advantage . . . 1s to bc.takcn ic must be tc;llz
quickly for it will not last and the poachers wili . . . turn agans
¢OIMMOnN enemy . . . again.

- The cases did not materialize. Instead, the cotmen took the off‘e?swc
and sent a memorial to Colonel Tighe “s_xgncd by upwm:ds of 100
fishermen . . . urging him to discontinue his sxivecp,flzezg ﬁshmgk. 1 t as
' jt impeded the progress of the salmon up the river. A week later,
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however, the cotmen were on the defensive: the bylaw prohibiting

nets on the inland Nore had passed.®* “From Thomastown, where

the main strength of the netting interest lie, . . . 2 petition is being
organised to the Lord Lieutenant.” Patrick Martin, M.P., was asked

“to fight, on behalf of the fishermen’s interests.”25 Four months -
later, “the net debate” still was “in the hands of the Lord Licuten-

ant.” ¢ It is not known what pressures were brought, or by whom;
but 2 month later, 2 “meeting of the fishermen from Thomastown
and Bennettsbridge and farmers with ground on the rivers banks was
held at Bennettsbridge. . . . A vote of thanks was passed to all those
around the county who had supported the cot men in their successful
action against the by-law.” 27 ‘

If the farmers came out in support, the gentry bench in Thomas-
town preserved an impeccable fairness. A fisherman was charged
with obstructing the bailiffs in their duty. A bailiff swore that “he
saw a crew fishing on the river” and when he moved closer, the
“defendant met him, and asked him in a loud voice so that the men
on the river could hear him ‘“Who the d____ 1 are you at all?’ and
then struck a match . . . to give notice to the men fishing.” In the
chair was James Blake—a small, resident Catholic landlord. Like him,
two of the other magistrates held no fishery; the fourth magistrate
was Tighe’s agent at Inistioge. Blake's response to the bailiff’s evi-
dence was that “there was no law to prevent a man from lighting a
match on the bank of the river. The suggestion . . . was perfectly
ridiculous.” The case was dismissed.?28

The paucity of reported cases and the charges of obstruction show
that the bailiffs and constabulary were unable to lay poaching charges.
With watch dogs and colleagues, cotmen were difficult to catch.
Equally, there probably were few informers. This means that the

cotmen—as fishermen——had the support of local people and-—as

poachers—they probably had ‘the tacit approval of most. In the pre-
ceding Petty Sessions tral, they were not blindly opposed by their
“matural enemy’’~giite th€ opposite. For despite the efforts of the
Moderator and those who‘:supported its sentiments (e.g., Doran, Hayes,
and Forster), most segments of local society (as represented by farmer
Deady, the millers, the Thomastown bench, and the Kilkenny fish
dealer) were unwilling to sacrifice the cotmen to increase the profits
of absentee landlords and the sport of foreign gentlemen. In any case,
as the fish dealer pointed out, he never asked whether the fish was
legal or not. With heavy demand and high prices in the export
market, locals depended on the cotmen to supply local needs. Indeed,
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the cotmen wisely kept that maj«;st ;:fei stolckedmjudging by the
quantiti t Mrs. Bishop pickled in her hotel. o
q?algnl';f: t1118377, Marsh agpaiI,Jn entered the fray‘wi_th two_cwﬁ suits
gainst cot crews for fishing on his property: ‘"It is our ng}_n:.to tgg
several fishery . . . that we are here to protect, . .Sald hls' solicitor.
Within a few months, the “feud of water bailiffs against cotmeg
[reached] a new stage of dcvclopment.”. Tw‘? cotmen, mtlerrupte
one night by bailiffs, threw stones. A bailiff fired h_ls revt‘:)1 ;;er . d
which brought [the] cotmen to the 't',ank, ?rmegownh paddles ;n
threatening . . . vengeance.” The bailiffs retired.*® At the Pctt'{l es;
sions, the illegal fishing charge was dismissed, but all were or ci;
to the Assizes.Z! There the bailiff said that he had not fired at Alci
fishermen; the fishermen said they had only .thrown, ’szrgali stones.

“to stand on their own recognizances. o
Wéffchﬁsrif:jt was allowed to tail off, but the conflict again spilled
onto the streets. On the evidence of two cotmen, ic police charged
Doran’s bailiff, now “an old man,” who r:nan}tamcd that the ca;c
“gas got up . . . through spite.” It was dismissed. As he left 1:: e
‘Court, he “was attacked ... by a crowd of fishermen and their
wives.”** The violence escalated. Two cotmen were wounded--shot
by a water bailiff. The cotmen were charged with assault. At the
Assizes, the bailiff said that he fired only when the fishermen ‘nea}z
him with a paddle after he was thrown into the water. “In star
"'contrast, the cotmen said that when they came near t}}e bailiff’s cot,
he simply struck his cot against theirs and fired his pistol. Tk_nf‘ _]}liry
‘tefused to convict despite instructions to do so from the I?ench._ they
‘believed the cot men assaulted [the bailiff] to prevent him ﬁm}g or;
‘them.”? At the next Petty Sessions, the cotmen were up for ﬁleg}:
shing. The defense asked that “their wo_r"shxps . cons1.dcr ; e
‘hardships” to which the men and their “farmhes. hafi been sub_;ectiz.ss
“The bench, however, already “had decided to inflict no penalty.” o

. The bailiff had made enemies, and the lines were ﬁxe@. The ba,l,l;36
charged a cotman with calling him a “perjurer on thc_pubhc streets,” =
‘and after a fisherman had apparently threater;;d him, he pulled hl;
‘revolver. He was summonsed by the cotman.”’ The women ftntcr;
he conflict. After a bailiff prosecuted a woman for possession, he
later charged her with using abusive _langu.agfz because .four t}mﬁs
'-subscquent to the case . . . she rgaet him within the precincts of the

alled him a perjurer.” .
C?E;:Ztﬁﬁcc central issuI:: Igf private property did not abate. Davis’s
"heirs in Dangan lived outside the parish and let the house and fishery.
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They brought two cases in 1880 against cotmen for fishing without -

permission. Davis’s solicitor, Mr. Boyd, said that if th
» Mr. ) e defendant
would not repeat the offense, Davis would accept a nominal penaalilys
For the fishermen ‘were “tenants of Mr. Davis’s and he does not wis};
to deal harshly with them.”?* In any case, “if they had only asked
:t.”. to fish for two or three days in the week he would have granted
it.
Davis clearly was concerned not with th 's ri
. arl: : : ¢ cotmen’s right to net but
with establishing exclusive rights to his property. In tumn, jast
Kelly, the cotman Who.led the defense, admitted to fishing “because
;{v:uhztd a perfect II::gzd tf:ght” to do so. The magistrates disagreed. At
\elly’s request they then inflicted a al i '
rich to o penalty sufficient to carry the
The defendants faced a second char i
’ ge. Kelly announced that “if’
have no right to fish there [Davis] has no right either (. . . }aughtler;.v’(’:
He then agreed not to fish in Davis’s fishery until the appeal was

heard. A thi !
poarc: 4 third case ended the same way, after which the following

COLLETON: Well, we won’t fish the il it 1
. re—until it is dark (loud

MR. BOYD: pr, I'shall prove the case against you, and I shall
ask the magistrates to inflict the full penalty.

COLLETON: Very well, Mr. Boyd, sure we are all monied men
(renewed laughter), and this is a2 good season. 2%

At’the Quarter Sessions, Kelly’s solicitor argued “that common
usage” allowed them to fish and that, in any case, they were fishin
on Mr. Greene’s side of the river. The latter argument clearl re%
-mo_ved the defense from that of “common right.” The bailiff Sil};‘l 1
insisted that the cotmen had fished on Davis’s side and the convictfoxz
was af:firmed. Boyd said that *if the fishermen promised not to go
there in the future, Mr. Davis would be happy with a nomifa.l
Penalty.” The cotiien 'diq,so‘?“and thus they conceded the principle set
in Murphy v. Ryan (1868).*! However, a new feature was apparent in
the_proceechngs: cotmen were playing to an audience. It was an
audience that was both inside and outside the courthouse theater. At
a Thomastown Land League meeting, Mulhalum Marum M P
presented a posture different from that in 1863 when bef"ore th:a
gentry. “Did not the fishermen of Thomastown know that they were
begrudged even the fish that sported in these waters?”’ 242 Sinzilarl
the nationalist Journal commented that, because of the “greed . fg;
property, . .. the right of fishing hitherto enjoyed by the cét;nen
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: _;“. is . . . challenged. It is a hard case that the humble descendants
of fishers who trolled in these waters when vespers were sung in
erpoint, before the abbey lands had been parcelled out to Hanoverian
rabble, should be banished now. Even the water-bailiffs say that their
hardship is a great one.” #? Indeed, “one of the fishermen who was
ih:the affray” with the bailiffs was granted outdoor relief by the
guardians. The chair noted: “There was no doubt but that there was
a great distress existing among them.”2* In contrast, the commis-
sioners noted the “valuable rod fisheries for which large rents are
obtained” > and Bassett’s 1884 Guide reported that Thomastown had
“splendid salmon and trout fishing.”

For the cotmen, the only option was to poach. When caught, they
sometimes got off or had the penalty reduced because of a technical-
ity.#* The major tactic, though, was evasion. Alibis became central.
A case was dismissed after 2 woman swore that a fisherman was “in
her house, ‘beastly drunk’ . . . on the night of the alleged occur-

ence.” 2 Tt also was still possible to torment Doran and he was
charged with more weir violations.?*® Symbolic resistence, too, was
‘possible. Two cotmen were fined for “obstructing Mr. William Per-
cival of Dangan Cottage while he was legally fishing . . . by paddling
cot across his line.”?*

. 1884: A Privilege Criminalized and Poaching Institutionalized

In 1884, four cotmen were summoned at the Thomastown Petty
‘Sessions by the head water bailiff for entering a several fishery.
Convicted, they appealed to the Quarter Sessions. An outsider named
‘Greenwood “proved that he . .. rented [Brownsbarn] house and
-garden, and the right of fishing and shooting from . . . the owner.”
He said that he had written “to the Conservators to prevent the
cotmen from fishing.” The cotmen’s solicitor maintained that the
- bailiff had no right to institute the proceedings. The conviction was
confirmed. On appeal to the Queen’s Bench, the court held that: “Tt

s clearly settled . . . that use by the public.. . no matter how long;
will not confer a right to take fish in inland waters. . . . An action by
a riparian proprietor . . . must succeed. . . . Why . .. should the

“owner be put to the necessity of bringing civil action against trespass-
S?” 250

The new order was confirmed immediately. Bailiffs brought two
cases against cotmen for fishing in Marsh’s several fishery. They were
convicted and did not appeal. ™! In 1899, a witness before a parlia-

~er
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mentary commission noted: “On the Nore, . . . there are a band of
fishermen at nearly every town from the tidal water upwards who,
perhaps, pay 2 pound . . . to the proprietors of one bank, and so get
permission to net; . . . once they get leave on 100 or 200 yards . . .
they take opportunities of . . . poaching for miles.” %2 The land Acts
gradually transferred ownership of the land to tenant farmers, along
with the several fisheries. Because most farmers had little use for
fishing rights, they rented the fishing to the cotmen, who, as was
their custom, continued to net at night all along the inland Nore.

Conclusion: The Past, Local Studies, and Historical Process

In this paper, I have analyzed a process through which the rights of -

private property gradually encroached upon and finally eliminated
customary rights. Although many of the issues surrounding custom-
ary rights are well studied in social history and in legal anthropology,
the subject has received little attention in the Irish context where the
historical and anthropological research agenda derives from other
traditions and interests. Anthropological analyses of the Irish past, then,
can broaden the research agenda for both historians and anthropolo-
gists in Ireland,

Equally, ethnographies of the past can complement the work of social
historians. There are no studies of inland salmon fishermen in the
British Isles and few references to the role of salmon in local political
economies.”* Thomastown’s cotmen were “discovered” only in the
course of collecting archival materials on the locality. Thus, because
ethnographers often bump into the so-called people without his-
tory,* ethnographies of the past can expand the subject matter of
social history. They also can add insights into subjects traditionally
investigated by social historians. For example, poaching, as a social
and cultural means of protest, is often analyzed as a fixed response to
set conditions. Ho‘ésféveg, Historical ethnography can show how it
also has been a slowly evolving cultural and social form, how it is a
product of adaptation as well as protest, and how it results from
negotiation as well as coercion.

Finally, cumulative processes may have a hidden trajectory that
only local, historical analyses can uncover. In this paper, I have shown
how changing interclass and intraclass relations at the local level
directly affected and reflected an encroachment process that derived
largely from an international political economy. That the conclusion
was Inevitable, in other words, is clear to us only in hindsighe; it
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snust be remembered that participants at the time had no such know}-
‘edge. As a result, their actions and reactions had a contexrual_ logic
that in turn partly explains how the unevenness was created in the
Grst instance. It is this unevenness and indeterminacy that local histor-
ical analysis can uncover. In so doing, it allows for _bctter undc.rstand;
ing the dialectical relations between 1oc§l and national, localhty and
egion, class and segment, individual action and class formation, an

rhaterial interest and ideology.
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